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Equal Protection and the Indian Child
Welfare Act: States, Tribal Nations,
and Family Law

by
Ann Laquer Estin*

The complex legal relationship between states, the United
States, and Native nations can produce serious confusion in fam-
ily law. Our system of federal Indian law, developed over several
centuries, recognizes tribal sovereignty and defines the scope of
state power with respect to federally-recognized Indian lands and
communities.! For the most part, however, this body of federal
law has not directly addressed family law, where there may be a
significant overlap between tribal and state authority.

In the Indian Child Welfare Act of 1978 (ICWA),2 Congress
defined the jurisdiction of state and tribal courts in cases involv-
ing Indian children,? and established substantive and procedural
rights for parents in these proceedings.* ICWA recognizes that
Indian tribes have a profound interest in their children and pro-
vides a path for protecting these interests structured within the
long and complicated relationship between the United States, tri-
bal nations, and state governments.

*  Aliber Family Chair, University of Iowa College of Law. My thanks to
Yoav Margolit for research assistance.

1 The terms “Indian” and “tribes” are used in the U.S. Constitution, stat-
utes, and several centuries of case law, and are used here in that context, along
with terms such as Native, indigenous and nation. See generally the discussion
in the Reporter’s Introduction, RESTATEMENT OF THE LAw OF AMERICAN INDI-
ANs (2021) (hereafter RESTATEMENT).

2 ICWA, 92 Stat. 3069, 25 U.S.C. §§ 1901-1963 (2022).

3 “Indian child” is defined in § 1903(4) as “any unmarried person who is
under age eighteen and is either (a) a member of an Indian tribe or (b) is eligi-
ble for membership in an Indian tribe and is the biological child of a member of
an Indian tribe.” See generally KELLY GAINES-STONER ET AL., THE INDIAN
CHiLD WELFARE Act HanDBoOK 52-57 (3d ed. 2018).

4 See generally CoHEN’S HANDBOOK OF FEDERAL INDIAN Law ch. 11
(2012 ed.) (hereafter CoHEN HANDBOOK); GAINES-STONER ET AL., supra note
3, ch. 3-5.
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The Supreme Court considered ICWA in Mississippi Band
of Choctaw Indians v. Holyfield> and Adoptive Couple v. Baby
Girl;° and will hear a third case during its new term. Haaland v.
Brackeen” comes to the Court from a sharply divided en banc
ruling in the Fifth Circuit, in a case that sought to overturn the
statute.® A majority of the Fifth Circuit rejected this challenge,
overruling the court below and affirming Congress’s authority to
enact ICWA. The judges divided equally on one aspect of the
plaintiffs’ equal protection challenge.® In addition to reviewing
this question, subject to a determination of the plaintiffs’ stand-
ing, the Supreme Court also agreed to hear issues raised by sev-
eral state plaintiffs under the anticommandeering doctrine of the
Tenth Amendment that divided the Fifth Circuit.!©

In upholding the broader constitutionality of ICWA, the
Fifth Circuit followed long-settled Supreme Court precedent rec-
ognizing Congress’s broad powers and responsibilities for Native
communities. In the past, the Court has taken a highly deferen-
tial approach in equal protection challenges to federal legislation
that includes classifications based on tribal membership.!'! The
test was first articulated in Morton v. Mancari:'? “As long as the
special treatment can be tied rationally to the fulfillment of Con-
gress’ unique obligation toward the Indians, such legislative judg-
ments will not be disturbed.”!3

Unpacking the complexities of ICWA and the Brackeen case
begins with the principles of federal Indian law. Our Constitution
gives the federal government exclusive authority to recognize In-

5 490 U.S. 30 (1989), discussed infra at part L.A.

6 570 U.S. 637 (2013), discussed infra at part L.B.

7 Brackeen v. Haaland, 994 F.3d 249 (2021) (en banc), cert. granted sub
nom. Haaland v. Brackeen, No. 21-376, 2022 WL 585885 (U.S. Feb. 28, 2022).

8 Brackeen v. Zinke, 338 F. Supp. 3d 514 (N.D. Tex. 2018). See infra
notes 159-162 and accompanying text.

9 This split left the district court ruling in place. See Brackeen, 994 F.3d at
268. The judges disagreed on ICWA provisions that prioritize placement for
Indian children with “other Indian families,” 25 U.S.C. § 1915(a)(3), or “Indian
foster homes,” 25 U.S.C. § 1915(b)(iii), when a placement with another member
of the child’s family or tribe is not available. See infra part I1.B.

10 See infra note 106 and accompanying text.

11 See Brackeen, 994 F.3d at 333-35. See infra part ILA.

12 Morton v. Mancari, 417 U.S. 535 (1974).

13 Id. at 555. See infra part ILA.
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dian nations or tribes, to legislate with respect to tribes and their
members, and to define the powers of states with respect to In-
dian governments and communities.'* The right of Indian nations
to self-government has been respected in American law for cen-
turies. Decisions from the Marshall Court to the present day af-
firm that tribes retain an inherent sovereignty that predates the
Constitution, distinct from that of the state and federal govern-
ments.'> This authority is at its strongest with respect to tribal
members and questions of family law.1¢

At the same time, family law disputes involving tribal mem-
bers also come up in state courts.!” Divorce, child support, cus-
tody, and inheritance cases may cross reservation borders,
presenting complex conflict of laws questions that highlight the
importance of comity and cooperation between tribes and states.
In child welfare cases, ICWA has helped to build this coopera-
tion, and many states have signaled their strong support for the
law.18 This story is easily lost amid the challenges directed to the
statute, but it presents more important lessons for family lawyers.
With its careful balancing of tribal and state responsibilities,
ICWA has allowed more effective protection for the interests of
Indian children and their families.

This article offers family law practitioners an introduction to
the unique balance of federal, tribal, and state authority with re-
spect to Native American communities and tribal members, and
the Supreme Court’s distinctive equal protection jurisprudence
in this context. It considers the challenges posed by cross-border
family litigation from this perspective, arguing that states have an
important role to play in recognizing and supporting the ties be-
tween tribes and their members.

Part I frames the discussion with an overview of federal
power in Indian affairs, tribal government authority with respect

14 Worcester v. Georgia, 31 U.S. 515, 561 (1832). See infra part L.A. See
generally Matthew L. M. Fletcher, Politics, Indian Law and the Constitution, 108
CaLir. L. Rev. 495 (2020).

15 See id. at 558; Cherokee Nation v. Georgia, 30 U.S. 1, 4 (1831).

16 See infra part 1.B.

17 See infra part 1.C.

18 The States of Indiana, Louisiana, and Texas were plaintiffs in Brackeen.
338 F. Supp. 3d at 519. In the Supreme Court, a group of 25 states and the
District of Columbia appeared as amicus supporting the United States and the
tribal parties. See infra note 186 and accompanying text.
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to membership and family law questions, and the interaction of
state and tribal courts in family law matters including ICWA.
Part II describes the Supreme Court’s approach to Equal Protec-
tion in federal Indian law cases and considers the equal protec-
tion issues before the Court in Brackeen. Part II1 argues for
building on the experience gained with ICWA to expand state
and tribal comity and collaboration in child welfare and other
family law matters, including domestic violence, child support,
custody, and divorce.

I. Federal, Tribal, and State Powers
A. Federal Power in Indian Affairs

Since the Constitution was adopted, Congress has exercised
exclusive power to regulate relations with Native American peo-
ples and their property and communities. Initially, this authority
was understood as deriving from the Indian Commerce Clause!®
and the war, treaty, and foreign relations powers of the federal
government,?® and it applied only to the external relations of In-
dian nations.?! During the reservation period that began after the
Civil War, the Court began to characterize Congress’s power as a
“guardianship,” extending to the internal affairs of Indian na-
tions.?> At the same time that it expanded its conception of fed-
eral authority over tribes, the Court described Congressional
power in Indian affairs as plenary and nonjusticiable, with no le-
gal remedy available when tribes sought to challenge federal
action.??

Exercising these expansive and unreviewable powers, the
U.S. government engaged in wholesale removal of Native chil-
dren from their families, placing them in strictly regimented
boarding schools located far from their homes in the name of

19 U.S. Consrt. art. I. § 8, cl. 3. See Worcester, 31 U.S. at 558-59.

20 See generally CoHEN HANDBOOK, supra note 4, at § 5.01; RESTATE-
MENT, supra note 1, at § 7, Gregory Ablavsky, Beyond the Indian Commerce
Clause, 124 YaLe LJ. 1012 (2015); Fletcher, supra note 14, at 520-32.

21 Cherokee Nation, 30 U.S. at 17 (describing tribes as “domestic depen-
dent nations”).

22 United States v. Kagama, 118 U.S. 375, 383-84 (1886); see generally,
Ann L. Estin, Federal Plenary Power in Indian Affairs After Weeks and Sioux
Nation, 131 U. Pa. L. Rev. 235, 246-50 (1982).

23 See Lone Wolf v. Hitchcock, 187 U.S. 553 (1903).
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civilization and assimilation.?* The federal government also pro-
moted transracial adoption of Native children during the 1950s
and 1960s, through a partnership between the Bureau of Indian
Affairs and the Child Welfare League of America.?

During the twentieth century, federal policies cycled be-
tween attempts at assimilation and termination of Native com-
munities, and periods of somewhat greater respect and support
for tribal self-government. During the Termination era in 1953,
Congress enacted P.L. 280, authorizing a number of states to as-
sume criminal and civil adjudicatory jurisdiction over Indian res-
ervations and tribal members within their borders.2¢ Despite
changes in federal policy since that time, P.L. 280 and similar
laws still apply in many states. Absent a law such as P.L. 280,
however, states may not exercise criminal or civil jurisdiction in
“Indian country.”?’

During the Nixon Administration, Congress and the Execu-
tive Branch embraced a new policy of “Indian Self-Determina-
tion,” recognizing tribes as governments and supporting their
authority through means such as contracts to administer federal

24 See BARBARA ANN ATwoOD, CHILDREN, TRIBES, AND STATES: ADOP-
TION AND CuUsTODY CONFLICTS OVER AMERICAN INDIAN CHILDREN 155-63
(2010); ConEN HANDBOOK, supra note 4, at 76-77. The Department of Interior
released the first volume of a report investigating the history of Federal Indian
Boarding Schools in May 2022. See Federal Indian Boarding School Initiative
Investigative Report (May 2022), https://www.bia.gov/sites/default/files/dup/in
line-files/bsi_investigative_report_may_2022_508.pdf. On the long history of fed-
eral intervention in Indian families, see Matthew L.M. Fletcher & Wenona T.
Singel, Indian Children and the Federal-Tribal Trust Relationship, 95 NeB. L.R.
885, 910-28, 938-44, & 952-55 (2017).

25 See Karen Balcom, The Logic of Exchange: The Child Welfare League
of America, The Adoption Resource Exchange Movement and the Indian Adop-
tion Project, 1958-1967, 1 ApoprtioN & CULTURE 5 (2007); Margaret D. Jacobs,
Remembering the “Forgotten Child”: The American Indian Child Welfare Crisis
of the 1960s and 1970s, 37 Am. INp1aN Q. 136, 140-45 (2013). See also Bethany
R. Berger, In the Name of the Child: Race, Gender, and Economics in Adoptive
Couple v. Baby Girl, 67 FLa. L. Rev. 295, 331-32 (2015); Addie Rolnick & Kim
Pearson, Racial Anxieties in Adoption: Reflections on Adoptive Couple, White
Parenthood, and Constitutional Challenges to the ICWA, 2017 MichH. St. L.
REev. 727, 733-35.

26 See 11 US.C. § 1162; 28 U.S.C. § 1360. There are many other similar
federal statutes. See generally CoHEN HANDBOOK, supra note 4, at § 6.04.

27  Defined at 18 U.S.C. § 1151. See CoHEN HANDBOOK, supra note 4, at
§ 6.04.
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programs.”® ICWA was a central component of this policy, de-
signed to reverse a century of practices that had broken Native
families apart.?® Congress reaffirmed its commitment to ICWA in
1994 when it enacted the Multiethnic Placement Act (MEPA)
with language providing that MEPA’s prohibition on racial
matching policies did not affect application of ICWA.3° During
this time period, the Supreme Court also softened its approach to
the plenary power doctrine, allowing for the possibility of consti-
tutional challenges to federal Indian legislation while maintain-
ing a high level of deference to Congress.3!

In Mississippi Band of Choctaw Indians v. Holyfield ??> the
Supreme Court discussed the history of ICWA and the special
Congressional responsibility for Indian affairs. The issue was
whether a state could exercise adoption jurisdiction over children
born to parents who were enrolled members of the Mississippi
Band of Choctaw Indians, both residents of and domiciled on the
Choctaw reservation.?3 ICWA provides for exclusive tribal court
jurisdiction in proceedings involving “an Indian child who resides
or is domiciled within the reservation of such tribe, except where
such jurisdiction is otherwise vested in the State by existing Fed-
eral law.”34 The Court rejected Mississippi’s claim that children
who were born off the reservation were not “domiciled within
the reservation” for ICWA purposes, concluding that Congress
did not intend for the meaning of “domicile” to vary based on
state law.3> Given the common legal understanding that a child’s

28  See, e.g., Indian Self-Determination and Educational Assistance Act.
25 U.S.C. §§ 5301-5423.

29 See 25 US.C. § 1901; House Report 95-1386, 95th Cong. (July 24,
1978), reprinted in 1978 U.S.C.C.A.N. 7530. See also Mississippi Band of Choc-
taw Indians v. Holyfield, 490 U.S. 30, 32-36 (1989) (discussing the legislative
history of ICWA). See generally Atwoob, supra note 24, at 163-67.

30 42 US.C. §1996b. On the tension between ICWA and MEPA, see
ATwOOD, supra note 24, at 185-91.

31  See generally Estin, Federal Plenary Power, supra note 22.

32490 U.S. 30 (1989).

33 Id. at 37.

34 25 US.C. § 1911(a). Jurisdiction could be “otherwise vested in the
State” under a federal law such as P.L. 280, discussed supra at note 26 and
accompanying text. See ATwoobD, supra note 24, at 171-72.

35 490 U.S. at 43-47 (“We therefore think it beyond dispute that Congress
intended a uniform federal law of domicile for the ICWA.”).
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domicile follows that of the child’s parents,3¢ the Court reversed
the Mississippi courts, sending the case to the Choctaw Tribal
Court.?”

Mississippi Band pointed out that “Tribal jurisdiction over
Indian child custody proceedings is not a novelty of the
ICWA.”38 The Court noted: “In enacting the ICWA Congress
confirmed that, in child custody proceedings involving Indian
children domiciled on the reservation, tribal jurisdiction was ex-
clusive as to the States.”?® Given Congress’s concern in ICWA
for the effects of state child welfare practices on Indian children
placed outside their culture and on the Tribes themselves, the
Court also concluded that “a rule of domicile that would permit
individual Indian parents to defeat the ICWA'’s jurisdictional
scheme is inconsistent with what Congress intended.”#® Ulti-
mately, the Court emphasized that ICWA defined “who should
make the custody determination concerning these children — not
what the outcome of that determination should be. The law
places that decision in the hands of the Choctaw tribal court. . . .
‘(W]e must defer to the experience, wisdom and compassion of
the [Choctaw] tribal courts to fashion an appropriate remedy.’ ”#!

B. Tribal Nations and Family Law

Although many federal enactments and court decisions have
set limits on the scope of tribal sovereignty, the Supreme Court
has often repeated the rule that: “The powers of Indian tribes
are, in general, inherent powers of a limited sovereignty which

36490 U.S. at 47-50.

37 The Choctaw Tribal Court granted Joan Holyfield’s adoption petition
for several reasons, and also ordered that she maintain contact between the
twins and their extended family and Tribe. See Solangel Maldonado, Race, Cul-
ture, and Adoption: Lessons from Mississippi Band of Choctaw Indians v.
Holyfield, 17 Corum. J. GENDER & L. 1, 17-18 (2008).

38 490 U.S. at 42 (citing Fisher v. District Ct., 424 U.S. 382 (1976), dis-
cussed infra at notes 52-53 and accompanying text).

39 Id

40 Jd. at 49-53. Three justices dissented, believing that the court should
adopt an interpretation that allows parents of Indian children to choose state
jurisdiction by expressing the intent that their child be domiciled off the reser-
vation. Id. at 54-65 (Stevens, J. dissenting).

41 Jd. at 53-54 (emphasis in original; quoting Adoption of Halloway, 732
P.2d 962, 972 (Utah 1986)).
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has never been extinguished.”#?> Until Congress acts to curtail
those powers, tribes retain “those aspects of sovereignty not
withdrawn by treaty or statute, or by implication as a necessary
result of their dependent status.”#3 Even in its decisions conclud-
ing that a particular tribal government power has been extin-
guished, either expressly (by Congress) or by implication (by the
Court), the Court has emphasized the powers that tribal govern-
ments continue to exercise.** At the core of these continuing
powers, central to tribal self-government, are family matters and
the determination of who is a member of the tribe.*

Supreme Court cases defining the scope of tribal jurisdiction
have distinguished between tribal members and nonmembers,
curtailing tribal jurisdiction over nonmembers and affirming ju-
risdiction over members.#¢ At the same time, the Court has made
clear that the determination of who is a tribal member belongs
exclusively to tribal authorities. In Santa Clara Pueblo v. Marti-
nez,*” the Court observed that: “A tribe’s right to define its own
membership for tribal purposes has long been recognized as cen-
tral to its existence as a political community.”#® Indian nations
have different membership rules, with some requiring descent
through the maternal or paternal line, some imposing a minimum

42 E.g. United States v. Wheeler, 435 U.S. 313, 322 (1978).

43 Id. at 323. The Court has accorded itself authority to determine that
some aspects of tribal sovereignty have been lost by implication. E.g., Oliphant
v. Suquamish Indian Tribe, 435 U.S. 191, 210 (1978) (holding that “by submit-
ting to the overriding sovereignty of the United States, Indian tribes therefore
necessarily give up their power to try non-Indian citizens of the United States
except in a manner acceptable to Congress.”).

44 See, e.g., Montana v. United States, 450 U.S. 544, 564 (1981) (“Thus, in
addition to the power to punish tribal offenders, the Indian tribes retain their
inherent power to determine tribal membership, to regulate domestic relations
among members, and to prescribe rules of inheritance for members.”) See also
Wheeler, 435 U.S. at 326 (“The areas in which such implicit divestiture of sover-
eignty has been held to have occurred are those involving the relations between
an Indian tribe and nonmembers of the tribe.”).

45 See Fisher, 424 U.S. 382, discussed infra at notes 52-53 and accompany-
ing text. See also ATwoob, supra note 24, at 72-80.

46 See generally CoHEN HANDBOOK, supra note 4, at 599-601, 765-69.

47 436 U.S. 49 (1978).

48 Id. at 72 n.32 (holding that a dispute over tribal membership ordinance
filed in federal court under the Indian Civil Rights Act was barred by the tribe’s
sovereign immunity). See also RESTATEMENT, supra note 1, at § 18.
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“blood quantum,” and some, like the Cherokee Nation, opening
their membership to any descendant.*”

Many early cases noted the authority of Native communities
over the marriages, divorces, parent-child relationships, and in-
heritance rights of tribal members.”® With the establishment of
contemporary tribal court systems, this area of jurisdiction has
been a central concern.>! The Supreme Court made this point
forcefully in Fisher v. District Court,>> a per curiam opinion is-
sued before enactment of ICWA. Fisher emphasized that Con-
gress had repeatedly protected the right of the Northern
Cheyenne Tribe to govern itself. Noting the creation of the
Northern Cheyenne Tribal Court under the Tribe’s Constitution
and bylaws, the opinion held that state court jurisdiction over a
tribal adoption dispute “plainly would interfere with the powers
of self-government” of the Tribe, creating a “substantial risk of
conflicting adjudications affecting the custody of the child and a
... corresponding decline in the authority of the Tribal Court.”>3
As formulated in the Restatement of the Law of American Indi-
ans, “Indian tribes have inherent power to regulate the domestic
relations of their tribal members domiciled in Indian country.”>*

The ICWA provision considered in the Mississippi Band
case, placing exclusive jurisdiction with the tribal court for pro-
ceedings concerning an Indian child domiciled on the reserva-
tion, is consistent with Fisher and the history of tribal authority.

49 See generally CoHEN HANDBOOK, supra note 4, at 175-76. See also infra
notes 126-137 and accompanying text.

50  E.g. Kobogum v. Jackson Iron Co., 43 N.W. 602, 605-06 (Mich. 1889)
(recognizing tribal jurisdiction over marriage); Earl v. Godley, 44 N.W. 254
(Minn. 1890); Ortley v. Ross, 110 N.W. 982 (Neb. 1907). This approach was
confirmed by the Supreme Court; see United States v. Quiver, 241 U.S. 602
(1916) (dismissing an adultery prosecution under a federal statute); Jones v.
Meehan, 175 U.S. 1, 29-31 (1899) (holding that inheritance rights were con-
trolled by tribal law). See also Antoinette Sedillo Lopez, Evolving Indigenous
Law: Navajo Marriage — Cultural Traditions and Modern Challenges, 17 ARriz.
J. InT’L & Cowmp. L. 283, 304-05 (2000).

51 On tribal court systems, see COHEN HANDBOOK, supra note 4, at 263-
69. On tribal family law, see ATwoob, supra note 24, at ch. 3.

52 424 U.S. 382 (1976) (per curiam).

53 Id. at 387-88. See also e.g. McKenzie Cnty. Soc. Servs. Bd. v. V.G., 392
N.W.2d 399 (N.D. 1986) (dismissing an action to determine parentage and es-
tablish child support where all the parties were tribal members).

54  RESTATEMENT, supra note 1, at § 19.
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ICWA applies to an important subset of family law cases: foster
care placement, termination of parental rights, preadoptive
placement, and adoptive placement of Indian children.> It does
not apply to other family law proceedings, such as custody dis-
putes between divorcing or unmarried parents.”® Under Fisher,
however, jurisdiction in these non-ICWA family cases clearly be-
longs to the tribe when all parties are tribal members living on
the reservation.>”

ICWA has helped to facilitate the development of tribal
courts.”® Like their colleagues in state courts, tribal court judges
making decisions regarding children emphasize the child’s best
interests.”® Tribal courts apply modern codes, often based on
principles of customary law, in family law and inheritance
cases.®® Many tribal courts exercise jurisdiction over children
who are tribal members, even if they reside outside the reserva-
tion borders,°! and have exercised jurisdiction over adult tribal
members and their families, including nonmembers who are

55 25 U.S.C. § 1903. See generally GAINES-STONER ET AL., supra note 3, at
48-60.

56 Id. See also John v. Baker, 982 P.2d 738, 746-47 (Alaska 1999) (Baker
I); Cherino v. Cherino, 176 P.3d 1184 (N.M. Ct. App. 2007); In re DeFender,
435 N.W.2d 717 (S.D. 1989).

57 1In states with civil adjudicatory jurisdiction under P.L. 280 or a similar
law, the tribe and state have concurrent jurisdiction in ICWA and other family
law cases. See Doe v. Mann, 415 F.3d 1038 (9th Cir. 2005). See also infra note
70.

58  See Terry L. Cross & Robert J. Miller, The Indian Child Welfare Act of
1978 and Its Impact on Tribal Sovereignty and Governance, in FACING THE Fu-
TURE: THE INDIAN CHILD WELFARE AcT AT 30 at 13, 16, 19-20 (Matthew L. M.
Fletcher, Wenona T. Single & Kathryn E. Fort, eds. 2009).

59 Id.; see also Lisa L. Atkinson, Best Interest of the Child: A Tribal
Judge’s Perspective, 58(1) JupGes J. 6 (2019); Lorinda Mall, Keeping It in the
Family: The Legal and Social Evolution of ICWA in State and Tribal Jurispru-
dence, in FAciING THE FUTURE, supra note 58, at 164, 190-99.

60 On tribal family law, see ATwoob, supra note 24, ch. 3; Lopez, supra
note 50; Lauren van Schilfgaarde & Brett Lee Shelton, Using Peacemaking Cir-
cles to Indigenize Tribal Child Welfare, 11 CoLum. J. Race & L. 681 (2021).

61  FE.g, Father J v. Mother A, No. MPTC-CV-FR-2014-207, 6 Mash. Rep.
297,2015 WL 5936866 (Mash. Pequot Tribal Ct. Aug. 21, 2015) (holding that the
tribe has jurisdiction over parentage and custody cases involving tribal chil-
dren); Miles v. Chinle Fam. Ct., No. SC-CV-04-08, 7 Am. Tribal L. 608, 2008
WL5437146 (Navajo S. Ct. Feb. 21, 2008). See also Baker I, 982 P.2d at 748-59
(holding that Native American nations retain independent sovereign power to
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domiciled on the reservation.®? For cases involving families with
both tribal members and nonmembers, state courts have exer-
cised concurrent jurisdiction.®3

In recent years, the Supreme Court has steadily narrowed
the scope of tribes’ civil jurisdiction over non-Indians and non-
member Indians.®* This trend has uncertain implications for fam-
ily law,%> but it is likely to increase the number of family law
cases crossing reservation borders that are heard in state courts.
In these situations, determination of jurisdiction, choice of law,
and recognition of judgments present enormously important and
complicated questions for tribal and state courts.

C. Native American Families in State Courts

Contemporary Native communities are not tightly enclosed
within reservation borders. A majority of tribal citizens live
outside of Indian country, often as a result of federal policies,

regulate the internal affairs of members even when they do not occupy Indian
country).

62 FE.g., Sanders v. Robinson, 864 F.2d 630 (9th Cir. 1988) (affirming the
jurisdiction of a tribal court); In re A.H., 6 Am. Tribal L. 164 (Ft. Peck Ct. App.
2006); Walker v. Tiger, No. SC 2003-01, 10 Okla. Trib. 650, 2004 WL 7081139
(Muscogee May 12, 2004). See generally ATwoop, supra note 24, at ch. 2.

63 See infra notes 71-72 and accompanying text. Tribal court cases ad-
dressing concurrent jurisdiction include Tupling v. Kruse, 15 Am. Tribal L. 23
(Colville Tribal Ct. App. 2017) (noting concurrent domestic relations jurisdic-
tion in state and tribal courts); Bahe v. Platero, No. SC-CV-48-12, 11 Am. Tribal
L. 104, 107-108, 2012 WL 6775428 (Navajo S. Ct. Dec. 20, 2012) (deferring juris-
diction to the state court). State law cases addressing concurrent jurisdiction
include Kelly v. Kelly, 759 N.W.2d 721 (N.D. 2009). Barbara Atwood mapped
the jurisdictional framework for cases with overlapping tribal and state jurisdic-
tion in 2009. See ATwooD, supra note 24, at 81-90. See also infra notes 73 to 83
and accompanying text.

64 See generally CoHEN HANDBOOK, supra note 4, at § 7.02.

65 E.g. Nygaard v. Taylor, 563 F. Supp. 3d 992 (D. S.D. Sept. 24, 2021)
(allowing non-Indian fathers to challenge tribal court custody jurisdiction in
federal court). Cf. DeMent v. Oglala Sioux Tribal Ct., 874 F.2d 510 (8th Cir.
1989) (holding that a father was required to exhaust tribal remedies before
challenging tribal court jurisdiction in federal court). See also Bethany R. Ber-
ger, Justice and the Outsider: Jurisdiction over Nonmembers in Tribal Legal Sys-
tems, 37 Ariz. St. L.J. 1047, 1053-67 (2005). Berger’s survey of cases decided by
the Navajo Nation appellate courts from 1969 to 2005 identified 122 cases in-
volving non-Navajo litigants, six of which were child custody disputes. See id. at
1088-94.
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even as they continue to maintain citizenship in their tribes.®®
State courts regularly exercise jurisdiction over family law mat-
ters involving tribal members, including individuals who are not
domiciled on their reservation,®” but also those living on a reser-
vation that has been “diminished,”®® or in a Native community
that does not occupy Indian country,® or in states where Con-
gress has extended civil adjudicatory authority to the state under
P.L. 280 or a similar law.”® State courts also routinely hear cases
in which families include both Indian and non-Indian members,”!
or members of different tribes.”?

66 See Indian Child Welfare Act Proceedings; Final Rule, 25 CFR Part 23,
81 Fed. Reg. 38778, 38782-83 (June 14, 2016) (“Final Rule”) (authorized by 25
U.S.C. § 1952).

67 E.g. Rolette Cnty. Soc. Serv. Bd. v. B.E., 697 N.E.2d 333 (N.D. 2005)
(child support action) Wells v. Wells, 451 N.W.2d 402 (S.D. 1990) (divorce). Cf.
Francisco v. State, 556 P.2d 1 (Ariz. 1976) (finding that the state court was with-
out jurisdiction in a child support action against an alleged father who was a
tribal member living on a reservation) State ex rel. Flammond v. Flammond,
621 P.2d 471 (Mont. 1980) (determining that the state court had no jurisdiction
over a father where there were no significant off-reservation acts within the
state).

68 F.g. DeCouteau v. District Cnty. Ct., 420 U.S. 425 (1975) (state courts
have civil and criminal jurisdiction over conduct of tribal members within reser-
vation borders on non-Indian unalloted lands returned to public domain by
Congress).

69  See, e.g., Baker I,982 P.2d at 759-61 (deciding that the state has concur-
rent jurisdiction in family disputes involving members of Alaska Native
communities).

70 E.g. Charles v. Charles, 701 A.2d 650, 652-55 (Conn. 1997). Cf. Estate
of Big Spring, 255 P.3d 121, 133-35 (Mont. 2011) (finding exclusive tribal juris-
diction in an inheritance case where the state had not assumed civil adjudica-
tory jurisdiction under PL 280). See generally RESTATEMENT, supra note 1, at
§§ 33-34. On P.L. 280, see supra notes 26-27 and accompanying text. Note that
P.L. 280 includes choice of law rules directing state courts to apply tribal ordi-
nance or custom if it is not inconsistent with state law. 25 U.S.C. § 1322(c); 28
U.S.C. § 1360(c). See, e.g., WasH. REv. CopE § 37.12.070. On choice of law
issues more generally, see, e.g., Baker I, 982 P.2d at 761 (ruling that tribal law
applies to custody disputes adjudicated by tribal courts). See also Gary C. Ran-
dall & Katti Telstad, Community Property Rules or American Indian Tribal
Law: Which Prevails?, 31 Ipano L. Rev. 1071 (1995).

71 E.g., Lonewolf v. Lonewolf, 657 P.2d 627 (N.M. 1982); Harris v. Young,
473 N.W.2d 141 (S.D. 1991).

72 E.g., Duwyenie v. Moran, 207 P.3d 754 (Ariz. Ct. App. 2009); State v.
Peltier, 915 N.W.2d 115 (N.D. 2018); Doe v. Roe, 649 N.W.2d 566 (N.D. 2002).
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1. Divorce, Custody, and Child Support

In cases that cross boundaries of reservations and tribal
membership, tribal and state courts attempt to apply familiar
conflict of laws principles,”? including the divisible divorce rule.”
State courts extend comity to tribal court rulings, and tribal
courts have done the same with state court judgments.”> A num-
ber of states and tribes have enacted comity statutes.”® Comity

73 See generally ATwooD, supra note 24, at 90-109. Tribal court cases in-
clude Matter of A.B.V.M., 11 Am. Tribal L. 368 (Ft. Peck Ct. App. 2014) (af-
firming a ruling that the tribal court was an inconvenient forum). State court
cases include Begay v. Miller, 222 P.2d 624 (Ariz. 1950) (extending recognition
to a tribal divorce decree and dismissing state court proceedings); Garcia v.
Gutierrez, 217 P.3d 591, 607 (N.M. 2009) (holding that the tribe and the state
have concurrent jurisdiction in custody dispute); In re Absher Children, 750
N.E.2d 188 (Ohio Ct. App. 2001) (saying that the state court should have com-
municated with the tribal court before exercising custody jurisdiction). See also
Jackie Gardina, Federal Preemption: A Roadmap for the Application of Tribal
Law in State Courts, 35 Am. INnp1aN L. Rev. 1 (2010); James M. Janetta, Reci-
procity Between State and Tribal Legal Systems, 71 MicH. B.J. 400, 403 (1992).

74 E.g. Byzewski v. Byzewski, 429 N.W.2d 394 (N.D. 1988) (finding that
the state court had jurisdiction to enter a divorce decree but not to address
custody and support).

75 Comity cases in state courts include Baker I, 982 P.2d at 761-64; John v.
Baker, 30 P.3d 68 (Alaska 2001) (Baker II); Leon v. Numkena, 689 P.2d 566
(Ariz. Ct. App. 1984); Wells v. Wells, 451 N.W.2d 402 (S.D. 1990); Custody of
Sengstock, 477 N.W.2d 310 (Wis. Ct. App. 1991). In tribal courts, see, e.g., Hus-
band v. Wife, No. CV-FR-2000-0226, 3 Mash. App. 37, 2003 WL 25586059
(Mash. Pequot Ct. App. Jan. 24, 2003) (extending comity to a Connecticut di-
vorce judgment). See generally RESTATEMENT, supra note 1, at § 35; ATwoob,
supra note 24, at 90-94. See also Kelly Stoner & Richard A. Orona, Full Faith
and Credit, Comity, or Federal Mandate? A Path That Leads to Recognition and
Enforcement of Tribal Court Orders, Tribal Protection Orders, and Tribal Child
Custody Orders, 34 N.M. L. Rev. 381, 387-89 (2004).

76 See, e.g., Recognition and Enforcement of Tribal Court Civil Judgments
Act, Towa Cobe §§ 626D.1-626D.8 (2022); S.D. Copbiriep Laws § 1-1-25
(2022); 1991 Wis. StAT. § 806.245 (2022). Oklahoma’s statute allows for exten-
sion of full faith and credit to tribal court judgments. 12 OKLA. STAT. ANN.
§ 728 (2022), applied in Barrett v. Barrett, 878 P.2d 1051 (Okla. 1994).

Some state courts have extended full faith and credit to tribal judgments.
E.g, Jim v. CIT Fin. Servs. Corp., 533 P.2d 751 (N.M. 1975); In re Buehl, 555
P.2d 1334, 1342-43 (Wash. 1976). Other state courts have held that comity ap-
plies but full faith and credit does not. E.g., Begay v. Miller, 222 P.2d 624 (Ariz.
1950); Marriage of Red Fox, 542 P.2d 918 (Or. Ct. App. 1975). See generally
ATwoOD, supra note 24, at 90-91; Janetta, supra note 73, at 402; Stoner &
Orona, supra note 75, at 382-87.
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may be denied on due process grounds, such as a lack of jurisdic-
tion or failure to provide notice and an opportunity for a hear-
ing.”” The jurisdictional picture remains complex and unwieldy,
however, with enormous variation among the tribes and states.
Uniform laws including the Uniform Child Custody Jurisdic-
tion and Enforcement Act (UCCJEA)78 have been drafted to ap-
ply to “an Indian nation or tribe” on the same basis as other
states. A significant majority of states have enacted the UCCJEA
provisions regarding tribes into their statutes,”® and courts in
these states apply the UCCJEA to cases involving children living
on reservations.8® However, as Barbara Atwood has thoughtfully
explored, applying the UCCJEA can present serious difficulties,
particularly when tribal lands do not fit the traditional definition
of Indian country,3! or when tribal courts exercise jurisdiction
over children who are members but do not reside on the reserva-

Tribal comity and recognition statutes include 9 Navaso Cope § 1718
(2022) (Foreign Orders and Comity); 23 MASHANTUCKET PEQUOT TRIBAL
Laws ch. 1 §8§ 1-5 (2022) (Recognition of Foreign Judgments); SwiNomisH TRI-
BAL CopE § 8-02.060 (2022) (Recognition of Orders from Foreign Courts).

77 See, e.g. Duwyenie v. Moran, 207 P.3d 754 (Ariz. Ct. App. 2009); Lang-
deau v. Langdeau, 751 N.W.2d 722, 734 (S.D. 2008); In re J.D.M.C., 739 N.W.2d
796 (S.D. 2007).

78  See UCCJEA § 104(b) (requiring state courts to treat tribes as states
for jurisdictional purposes), § 104(c) (requiring recognition and enforcement of
a child-custody determination made by a tribe under factual circumstances in
substantial conformity with the jurisdictional standards of the UCCJEA). Note
that cases within the scope of ICWA are not subject to the UCCJEA. Id. at
§ 104(a). See generally ATwoob, supra note 24, at 94-111.

79 Atwoob, supra note 24, at 99-100, identifies 37 states that have en-
acted UCCJEA § 104(b) and (c). In addition, these provisions have been en-
acted in Indiana, Michigan, Missouri, New Hampshire Utah and Wyoming.
Seven jurisdictions have enacted the UCCJEA without 104(b) and (c): Ala-
bama, Alaska, Colorado, Connecticut, the District of Columbia, Idaho and Ver-
mont. Massachusetts has not yet enacted the UCCJEA. On the interaction
between ICWA and the UCCJEA, see Holly C. v. Tohono O’odham Nation,
452 P.3d 725 (Ariz. Ct. App. 2019).

80 E.g., Langdeau, 751 N.W.2d 722 (applying UCCJEA § 104(b) when the
children’s home state was on the reservation); Schirado v. Foote, 785 N.W.2d
235 (N.D. 2010). See also Garcia v. Gutierrez, 217 P.3d 591, 595-602 (N.M.
2009) (Pueblo was not the home state for UCCJEA purposes); Billie v. Stier,
141 So0.3d 584 (Fla. Dist. Ct. App. 2014) (concluding that the tribal court did not
exercise jurisdiction in substantial conformity with the UCCJEA).

81  ATwooD, supra note 24, at 100-04. See supra note 27 (definition of
Indian country).



Vol. 35, 2022 Equal Protection and Indian Child Welfare Act215

tion.®2 For similar reasons, state and tribal courts have generally
declined to apply the federal Parental Kidnapping Prevention
Act (PKPA) in these cases, noting that it does not apply ex-
pressly to tribes.®3

Notably, in contrast to the PKPA, the federal Violence
Against Women Act (VAWA) recognizes full tribal court civil ju-
risdiction to issue and enforce protection orders, and expressly
requires states and tribes to give full faith and credit to protec-
tion orders in cross-border situations.®* VAW A reauthorization in
2013 and 2022 expanded the opportunities for tribes to exercise
criminal jurisdiction in domestic violence cases.®> Some states
have developed procedures for cooperation in these cases.8®

States have exercised jurisdiction in child support cases
crossing reservation borders seeking future support or repay-
ment of public assistance benefits.3” The most recent version of
the Uniform Interstate Family Support Act (UIFSA), in effect in
every state, applies to tribes on the same basis as states.®8 About
sixty tribes participate directly in the federal child support en-
forcement program.®°

82 Id. at 105-09; see supra note 61.

83 28 U.S.C. § 1738A (2022). E.g., Tulping v. Kruse, 15 Am. Tribal L. 23
(Colville Tribal Ct. App. 2017); Garcia v. Gutierrez, 217 P.3d 591 (N.M. 2009).
Contra Marriage of Susan C. & Sam E., 60 P.3d 644, 648-50 (Wash. Ct. App.
2002). See also Stoner & Orona, supra note 75, at 399-400.

84 18 U.S.C. § 2265 (2022). See Stoner & Orona, supra note 75, at 389-96;
Melissa L. Tatum, A Jurisdictional Quandary: Challenges Facing Tribal Govern-
ments in Implementing the Full Faith and Credit Requirements of the Violence
Against Women Acts, 90 Ky L.J. 123, 165-93 (2001-02). Professor Tatum notes
the additional problem of when VAWA mandates recognition of tribal protec-
tion orders issued pursuant to divorce or child custody laws. Id. at 185-88.

85 See 25 U.S.C. § 1304.

86 See generally Dayna Olson, Protecting Native Women from Violence:
Fostering State-Tribal Relations and the Shortcomings of the Violence Against
Women Act of 2013, 46 HastinGs ConsT. L.Q. 821, 846-52 (2019).

87 E.g. New Mexico v. Jojola, 660 P.2d 590 (N.M. 1983); Jackson Cnty. v.
Swayney, 352 S.E.2d 413 (N.C. 1987). Where all the parties were tribal mem-
bers, however, Swayney concluded that the tribal courts had exclusive jurisdic-
tion to determine the child’s paternity.

88 UIFSA § 102(26) (defining “State” to include “an Indian nation or
tribe”). Congress required states to enact UIFSA 2008 to participate in the fed-
eral child support program. 42 U.S.C. § 666(f).

89 42 U.S.C. § 455(f); 45 CFR Part 309. See also U.S. Dep’t of Health &
Human Servs., Office of Child Support Enforcement, Tribal Agencies, https://
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2. ICWA Cases in State Courts

Like wuniform and federal legislation, including the
UCCIJEA, VAWA, and UIFSA, ICWA sets the parameters for
jurisdiction in a subset of family law cases that might be heard in
either state or tribal court. In contrast to these statutes, it is far
more carefully tailored to the unique complications of family law
cases that bridge state and tribal jurisdiction.

Congress carefully defined a zone of cases in ICWA that fall
within the exclusive jurisdiction of tribal courts.” In states where
a federal law such as P.L. 280 has vested civil adjudicatory juris-
diction in state courts, these cases may be subject to concurrent
jurisdiction in state and tribal courts.”! ICWA also requires that
states extend full faith and credit to the “public acts, records, and
proceedings of any Indian tribe applicable to Indian child cus-
tody proceedings” on the same basis that they would to another
state.”?

For adoption and child welfare cases that fall within the
scope of ICWA but outside the zone of exclusive tribal jurisdic-
tion, ICWA sets the ground rules for concurrent state and tribal
jurisdiction.”? Proceedings in state court involving an Indian child
who is not domiciled on the reservation are subject to transfer to
tribal court at the request of either the child’s parent or the tribe,
unless the tribal court declines jurisdiction, the parent objects to
the transfer, or the state court concludes that there is good cause
to retain jurisdiction.®*

www.acf.hhs.gov/css/child-support-professionals/tribal-agencies  (last visited
May 11, 2022). States pursuing child support may need to file in tribal courts.
See, e.g., Jackson Cnty. ex rel. Smoker v. Smoker, 459 S.E.2d 789 (N.C. 1995).
90 25 US.C. § 1911(a). See Mississippi Band, 490 U.S. at 36, 42-53. See
supra notes 55-57. On exclusive tribal jurisdiction, see also supra notes 32-40.
91 See Doe v. Mann, 415 F.3d 1038, 1047-68 (9th Cir. 2005), cert. denied
547 U.S. 1111 (2006) (concluding that actions under California child depen-
dency statute are within P.L. 280’s civil adjudicatory jurisdiction). ICWA autho-
rizes tribes in P.L. 280-type states to reassume jurisdiction over child custody
proceedings. 28 U.S.C. § 1918. See also Cross & Miller, supra note 58, at 17-18.
92 25 U.S.C. § 1911(d).
93 25 U.S.C. § 1911(b). See generally RESTATEMENT, supra note 1, at § 40.
94 25 U.S.C. § 1911(b); 25 C.F.R. § 23.118. See generally GAINES-STONER
ET AL., supra note 3, at 84-99 (discussing transfer jurisdiction); RESTATEMENT,
supra note 1, at § 44. Some state courts have refused to transfer cases that come
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The content of this “good cause” standard has been dis-
puted, particularly when courts have seemed to treat this as a
purely discretionary best interests determination.®> Since 1979,
the Bureau of Indian Affairs guidelines for state courts have in-
cluded a list of factors for determining when “good cause” exists
to deny a transfer.”® These guidelines were followed by binding
regulations promulgated by the BIA in 2016.°7 Courts and legis-
latures in a number of states have made efforts to implement the
BIA’s approach to the good cause determination,” though
courts in several other states have opposed it.*°

Procedurally, ICWA requires notice to “the parent or Indian
custodian and the Indian child’s tribe” in any “involuntary pro-
ceeding in a State court, where the court knows or has reason to
know that an Indian child is involved.”! The notice rule is an
important component of the concurrent jurisdiction system that

within ICWA but do not involve what they characterize as an “existing Indian
family.” See infra notes 154-158 and accompanying text.

95  ATwooD, supra note 24, at 173-74.

96  Bureau of Indian Affairs, Guidelines for State Courts, Indian Child
Custody Proceedings, 44 Fed. Reg. 67584, 67591 (Nov. 26, 1979) (BIA Guide-
lines). These were updated in 2015 at 80 Fed. Reg. 10146 (Feb. 25, 2015).

97  Final Rule, supra note 66. In Brackeen a majority of the en banc Fifth
Circuit upheld most of the aspects of the Final Rule challenged under the Ad-
ministrative Procedure Act. Brackeen, 994 F.3d at 269. A different majority
held invalid portions of the Final Rule that implemented statutory provisions
these judges also found to be invalid. See infra note 106.

98  See Interest of T.F., 972 N.W.2d 1, 13 (Iowa 2022) (noting the split and
citing cases). In addition to Iowa, caselaw from Colorado, Illinois, Missouri,
Nebraska, North Dakota, Utah, and Texas holds that a best interests determina-
tion is not appropriate at the jurisdictional stage, while cases from Montana and
Oklahoma point in the other direction. See id. at 15-16. Cf. Children of Shirley
T., 199 A.3d 221 (Me. 2019); Thompson v. Fairfax Cnty. Dep’t of Soc. Servs.,
747 S.E.2d 838, 850-52 (Va. Ct. App. 2013).

99 See supra note 98. An en banc majority of the Fifth Circuit concluded
that the requirement in the Final Rule that good cause to transfer be estab-
lished by clear and convincing evidence violated the APA. Brackeen, 994 F.3d
at 429-31 (Duncan, J.) The United States did not seek certiorari on this issue.
Petition for a Writ of Certiorari at 14 n. 1, Haaland v. Brackeen, No. 21-376
(Sept. 3, 2021).

100 25 U.S.C. § 1912(a); 25 CFR § 23.11. See generally GAINES-STONER ET
AL., supra note 3, at 116-23. See also In re Isaiah W., 373 P.3d 444 (Cal. 2016)
(holding that a juvenile court has a continuing duty to inquire into a child’s
Indian status).



218 Journal of the American Academy of Matrimonial Lawyers

Congress established. The statute also gives the child’s Indian
custodian and tribe a right to intervene at any point in the pro-
ceeding.'! It provides protections for parental rights, including
access to court-appointed counsel for an indigent parent or In-
dian custodian,'®? and the right to examine reports and
documents.103

Beyond procedural protections, ICWA provides substantive
protections, including a requirement that active efforts be made
to prevent breakup of the Indian family before a state court may
order a foster care placement or termination of parental rights.!04
There must be “clear and convincing evidence, including testi-
mony of qualified expert witnesses” that “the continued custody
of the child by the parent or Indian custodian is likely to result in
serious emotional or physical damage to the child” before paren-
tal rights may be terminated.'®> These substantive protections
and ICWA’s notice requirement were challenged in Brackeen
under the anticommandeering doctrine of the Tenth Amend-
ment.'% The challenged provisions have been defended by the
United States as within the scope of federal power in Indian af-
fairs and operating like any other federal law with preemptive
effect, conferring substantive rights on private actors.!?

101 25 U.S.C. § 1911(c). See generally GAINES-STONER ET AL., Supra note
3, at 123-24.

102 25 U.S.C. § 1912(b). See generally GAINES-STONER ET AL., Supra note
3, at 125-26.

103 25 U.S.C. § 1912(c).

104 25 U.S.C. § 1912(d); 25 CFR § 23.120. See generally GAINES-STONER
ET AL., supra note 3, at 128-35. Cf. 42 U.S.C. § 671(a)(15) (requiring states to
make reasonable efforts to prevent or eliminate the need to remove children
from their homes).

105 25U.S.C. § 1912(e) & (f); 23 CFR §§ 23.121-122. See generally GAINES-
STONER ET AL., supra note 3, at 135-41. Cf. Santosky v. Kramer, 455 U.S. 745
(1982) (requiring clear and convincing evidence for termination of parental
rights).

106 The United States asked for review on this question, after an en banc
majority of the Fifth Circuit concluded that § 1912(a) (d) (e) & (f) violate the
Tenth Amendment. Brackeen, 994 F.3d at 268-69. The Fifth Circuit was equally
divided with respect to other provisions that the Supreme Court will also
consider.

107 Petition for a Writ of Certiorari at 16-20, Haaland v. Brackeen, No. 21-
376 (Sept. 3, 2021), 2021 WL 4080795
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As pointed out by the Supreme Court in the Mississippi
Band case, state courts hearing cases within ICWA must follow
the statute’s placement preferences in the absence of good cause
to the contrary. These give priority for adoptive or foster care
placement of Indian children, to members of the child’s extended
family, to other members of the child’s tribe, and to other Indian
families.’® Cases in a number of states have disputed the good
cause standard for avoiding ICWA’s placement preferences, with
some state courts approaching this as a best interests determina-
tion,'%® and others rejecting this approach.''® The central equal
protection question in Brackeen concerns the third priority cate-
gory: placement with other Indian families.!!!

Many state courts and legislatures have demonstrated strong
support for ICWA, including through enactment of state-level
ICWA statutes.''> Most controversies under ICWA since the
Mississippi Band ruling have involved cases that fall outside the
tribes’ exclusive jurisdiction, in state courts that have been reluc-
tant to follow the other requirements of the statute.!’> Barbara
Atwood has pointed out that judges seem more likely to hesitate

108 25 U.S.C. § 1915 (a) & (b); 25 CFR §§ 23.129 — 23.132. See Mississippi
Band, 490 U.S. at 40 n.13. See also ATwoob, supra note 24, at 181-82.

109  See ATwoOOD, supra note 24, at 219-23; see generally GAINES-STONER
ET AL., supra note 3, at 191-213.

110 In re Custody of S.E.G., 521 N.W.2d 357, 362 (Minn. 1994), cert. denied
sub nom. Campbell v. Leech Lake Band of Chippewa Indians, 513 U.S. 1127
(1995); In re C.H., 997 P.2d 776, 779-82 (Mont. 2000). Cf. In re M.K.T., 368 P.3d
771, 787-88 (Okla. 2016) (“The ICWA placement preferences are designed to
achieve the best interests of the child and they are consistent with state law.”).
See ATWOOD, supra note 24, at 223-28.

111 See Brackeen, 994 F.3d at 268 (the district court ruling striking these
preferences was affirmed without precedential opinion by an equally divided en
banc court). See infra part IL.B. Note that other federal laws require states to
give preference to placements with adult relatives in child welfare cases. See 42
U.S.C. § 671(a)(19) (listing requirements for state foster care and adoption as-
sistance plans).

112 E.g CaL. WELF. & INsT. CopE §§ 224-224.6 (2022); Iowa CobpE
§§ 232B.1-232B.14 (2022); MicH. Comp. Laws §§ 712B.1712B.41 (2022); MINN.
STAT. §§ 260.751-260.835 (2022); OKLA. STAT. tit. 10 §§ 40.1-40.9 (2022); WAsH.
Rev. Cope §§ 13.38.010-13.38.190 (2022). See generally GAINES-STONER ET
AL., supra note 3, at 27-28 & App. D (listing ICWA-related statutes in 36 states
and the District of Columbia).

113 See Mall, supra note 59, at 173-190 (discussing evolving ICWA case law
in Arizona and South Dakota).
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in transferring jurisdiction to the tribe or following the placement
preferences in cases involving an Indian child who has lived for a
significant period with a particular caregiver, and cases involving
children of mixed heritage, who are often described as “part In-
dian.”''#4 She and others have written about these flashpoints, in-
cluding the position of some state courts that ICWA should be
limited to situations involving the breakup of an “existing Indian
family.”115

These tensions were clearly at play in the Supreme Court’s
ruling in Adoptive Couple v. Baby Girl,''® where Justice Alito’s
majority opinion began by noting that the Indian child involved
in the case had a small percentage of Cherokee ancestry, though
there was no question that she qualified for membership under
the rules of the Cherokee Nation.!'” The case involved a child
born in Oklahoma to a non-Indian mother, who placed her for
adoption with a couple in South Carolina, and a Cherokee bio-
logical father who objected to the adoption and sought custody.
The state courts in South Carolina followed the requirements of
ICWA, eventually denying the adoption and awarding custody to
the child’s father.!'® The Supreme Court reversed, with a major-
ity opinion that interpreted ICWA'’s protections against involun-
tary termination of parental rights to exclude Indian parents who
have “never had legal or physical custody of [the child] at the
time of the adoption proceedings.”!'® This construction of the
statutory language was strongly disputed by four of the Justices,
however, including Justice Scalia,'?° and raised serious concerns
from both a family law and Indian law perspective.!?!

114 See generally ATwoob, supra note 24, at 167-69, 202, 221-23.

115 See infra notes 154-158 and accompanying text.

116 570 U.S. 637 (2013).

117 [d. See generally Berger, supra note 25, at 325-29.

118 Adoptive Couple v. Baby Girl, 731 S.E.2d 550 (S.C. 2012). For impor-
tant further details, see Berger, supra note 25, at 301-10.

119 Adoptive Couple, 570 U.S. at 650.

120 Justice Scalia agreed that the reading of the disputed sections of the
statute in Justice Sotomayor’s dissent was “much more in accord with the rest of
the statute,” and commenting that the majority opinion “needlessly demeans
the rights of parenthood.” Id. at 2571-72 (Scalia, J., dissenting).

121 See generally Berger, supra note 25.
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II. Equal Protection and Federal Indian Law
A. Equal Protection and Federal Indian Law

One of the enduring ironies of federal Indian law is that the
first equal protection case to reach the Supreme Court was
brought by non-Indian employees of the Bureau of Indian Af-
fairs, complaining about a statute giving employment preference
in the BIA to qualified Indian employees.!?? In Morton v. Man-
cari, the United States was required to defend a rule that favored
Native Americans, rather than its many actions harming Native
communities.’>® In a unanimous opinion upholding the statute,
the Supreme Court invoked the “unique legal status of Indian
tribes under federal law and . . . the plenary power of Congress
... to legislate on behalf of federally recognized Indian tribes.”124
The Court wrote:

Literally every piece of legislation dealing with Indian tribes and res-
ervations, and certainly all legislation dealing with the BIA, single out
for special treatment a constituency of tribal Indians living on or near
reservations. If these laws, derived from historical relationships and
explicitly designed to help only Indians, were deemed invidious racial
discrimination, an entire title of the United States Code (25 U.S.C.)

would be effectively erased and the solemn commitment of the Gov-
ernment would be jeopardized.!2°

The Court went on to reject the characterization of the em-
ployment preference as a racial one. It emphasized that the pref-
erence was narrowly targeted, “reasonably designed to further
the cause of Indian self-government and make the BIA more re-
sponsive to its constituent groups.”2¢ Moreover, the Court em-
phasized that the preference “is granted to Indians not as a
discrete racial group, but, rather, as members of quasi-sovereign
tribal entities whose lives and activities are governed by the BIA

122 Morton v, Mancari, 417 U.S. 535 (1974). See generally CoHEN HAND-
BOOK, supra note 4, at 410-12; RESTATEMENT, supra note 1, at § 9.

123 Note that this was also the Supreme Court’s first consideration of an
affirmative action program, coming four years before its ruling in Regents of the
University of California v. Bakke, 438 U.S. 265 (1978).

124 Morton, 417 U.S. at 551.
125 Jd. at 552.
126 Id. at 554.
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in a unique fashion.”'?” Pointing to previous cases in which it had
upheld “legislation that singles out Indians for particular and
special treatment,” the Court concluded that the employment
preference was reasonable and “rationally designed to further In-
dian self-government.”??® It provided this guidance for future
cases: “As long as the special treatment can be tied rationally to
the fulfillment of Congress’s unique obligation toward the Indi-
ans, such legislative judgments will not be disturbed.”!2?

Within a few years, the Court had applied the Morton test in
a series of cases.!?% One ground for its ruling in Fisher v. District
Court'3! was that the Tribe’s exclusive adoption jurisdiction
“does not derive from the race of the plaintiff but rather from the
quasi-sovereign status of the Northern Cheyenne Tribe under
federal law.”132 Taking Morton a step further, the Court wrote:
“Moreover, even if a jurisdictional holding occasionally results in
denying an Indian plaintiff a forum to which a non-Indian has
access, such disparate treatment of the Indian is justified because
it is intended to benefit the class of which he is a member by
furthering the congressional policy of Indian self-
government.”133

With United States v. Antelope,'3* the Court extended Mor-
ton to uphold federal criminal jurisdiction in “Indian country,”!3>
in a situation where the defendants would have faced less serious
charges under state law.!3® The Court repeated its conclusion

127 Id. The Court quoted the criteria in a footnote: to be eligible for the
preference in appointment, promotion, and training, “an individual must be
one-fourth or more degree Indian blood and be a member of a Federally-recog-
nized tribe.” Id. at 553 n.24.

128 Jd. at 555.

129 4.

130 See generally Bethany R. Berger, Reconciling Equal Protection and
Federal Indian Law, 98 CaLir. L. Rev. 1165 (2010); Sarah Krakoff, Inextricably
Political: Race, Membership and Tribal Sovereignty, 87 WasH. L. REv. 1041
(2012).

131 424 U.S. 382 (1976) (per curiam). See supra notes 52-53 and accompa-
nying text.

132 [d. at 390.

133 [d. at 390-91 (citing Morton).

134430 U.S. 641 (1977).

135 See supra note 27.

136 As enrolled tribal members charged with a crime committed within the
boundaries of their reservation, the defendants were subject to the Major
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that “federal regulation of Indian affairs” is not based on an im-
permissible racial classification, noting: “Indeed, respondents
were not subjected to federal criminal jurisdiction because they
are of the Indian race but because they are enrolled members of
the Coeur d’Alene Tribe.”137

During the same term that it decided Antelope, the Supreme
Court cited Morton in a case challenging Congress’s distribution
of funds awarded by the Indian Claims Commission for breaches
of an 1854 treaty with the Delaware nation. In Delaware Tribal
Business Committee v. Weeks,'38 a group of Delaware descend-
ants, whose ancestors had severed their relations with the tribe at
the time of the treaty, challenged their exclusion from the fund
distribution. After noting its precedents giving Congress broad
power “to prescribe the distribution of property of Indian
tribes,” the Court concluded that its distribution plan was “tied
rationally to the fulfillment of Congress’s unique obligation to-
ward the Indians.”!39

Morton emphasized tribal membership (in a federally-recog-
nized tribe) as the basis for classifications in federal statutes,
describing this as “political” rather than “racial.”!4? Federal rec-
ognition reflects the government-to-government relationship be-
tween the United States and a Native nation, which may
originate in a treaty relationship, an act of Congress, or another
legal process.'*! Recognition of tribes and tribal members is a

Crimes Act, 18 U.S.C. § 1153 rather than Idaho law. The federal statute in-
cludes a felony murder rule, which Idaho law does not. 430 U.S. at 642-44. See
generally CoHEN HANDBOOK, supra note 4, at § 9.02.

137 Id. at 646. In a footnote, the Court noted but put off for another day
the question of whether the Major Crimes Act could be applied constitutionally
to a non-enrolled Indian defendant living on the reservation. Id. at 646 n.7. This
is an enormously complex and important question. See Fletcher, supra note 14,
at 512-13. Cf. Oklahoma v. Wadkins, No. 21-1193 (MCA case — cert pending,
https://www.supremecourt.gov/docket/docketfiles/html/public/21-1193.html)].

138 430 U.S. 73 (1977).

139 Id. at 85. Although the Justices did not disagree as to the appropriate
scrutiny, they were not all persuaded that the legislative classification was valid.

140 Morton, 417 U.S. at 553-54.

141 See generally CoHEN HANDBOOK, supra note 4, at § 3.02; RESTATE-
MENT, supra note 1, at § 2. The process by which indigenous groups may peti-
tion for federal recognition is detailed at: Procedures for Federal
Acknowledgment of Indian Tribes, 25 C.F.R. pt. 83 (2016). For the current list
of federally-recognized tribes, see Indian Entities Recognized and Eligible to
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political question, within the scope of Congress’s powers in In-
dian affairs,'4?2 and the definition of “Indian” comes within this
power.'*3 The federal process of defining and recognizing tribes
was closely tied historically to the process of extending control
over Native people and their land and resources.!#

Some writers have expressed discomfort with the fact that
tribal membership criteria, and federal Indian law statutes, typi-
cally incorporate a genetic dimension in the form of a lineal de-
scent rule or minimum blood quantum.!4> Scholars have explored
the ways in which this aspect of membership rules is an artifact of
federal policies and law, including Supreme Court decisions, that
imposed racial classifications on Native Americans and defined
tribes in explicitly racial (and racist) terms.'#¢ Under ICWA, Na-
tive descent is not sufficient to bring a child within the scope of
the statute, which also requires that the child or a parent be a
tribal member.147

The decisions in Morton, Fisher, and Antelope were all unan-
imous, and the Supreme Court has never questioned these prece-
dents. In other contexts, however, the Court has declined to
extend the Morton approach. For example, it concluded that
Morton did not apply to state legislation challenged under the

Receive Services from the United States Bureau of Indian Affairs, 84 Fed. Reg.
1200 (Feb. 1, 2019). See also Sarah Krakoff, They Were Here First: Tribes, Race
and the Constitutional Minimum, 69 Stan. L. Rev. 491, 529-42 (2017).

142 See Fletcher, supra note 14, at 499-500, 508-12.

143 See id.at 512-16, 532-44. See also Gregory Ablavsky, “With the Indian
Tribes:” Race, Citizenship, and Original Constitutional Meanings, 70 Stan. L.
REev. 1025 (2018) (discussing understandings of the term “Indian” when the
Constitution was drafted).

144 See Krakoff, supra note 130.

145 See generally Fletcher, supra note 14, at 513-14. Sarah Krakoff has
pointed out that since Mancari the federal government has eliminated supple-
mental blood quantum requirements from its criteria for participation in federal
programs. Krakoff, supra note 130, at 1083-85.

146 E. g United States v. Sandoval, 238 U.S. 28, 46 (1913); United States v.
Rogers, 45 U.S. 567 (1846). See generally Bethany R. Berger, “Power over This
Unfortunate Race”: Race, Politics and Indian Law in United States v. Rogers, 45
WwM. & Mary L. REv. 1957 (2004); Fletcher, supra note 14, at 538-44; Carole
Goldberg, Descent into Race, 49 UCLA L. Rev. 1373 (2002). See also Addie C.
Rolnick, The Promise of Mancari: Indian Political Rights as Racial Remedy, 86
N.Y.U. L. REv. 958, 969-74 (2011).

147 See supra note 3. Enrollment requires an affirmative act. See also
ATWOOD, supra note 24, at 192-93.
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Fifteenth Amendment in Rice v. Cayetano.'*8 In United States v.
Lara,'*° dicta suggest that some members of the Court believe
that tribes should not be permitted to exercise jurisdiction over
nonmember Indians within their reservations on equal protection
grounds, despite Congress’s approval, in circumstances when the
Court has determined that tribes cannot exercise jurisdiction
over non-Indians.’>° Justice Alito’s majority opinion in Adoptive
Couple v. Baby Girl also included dicta signaling his belief that a
different interpretation of the ICWA provision considered there
“would raise equal protection concerns.”'>! Ironically, the
Court’s language in Adoptive Couple suggests that several Jus-
tices allowed their perceptions of race and Indianness to influ-
ence their statutory construction.!>?

B. ICWA and Equal Protection

When it enacted ICWA, Congress included findings that
clearly articulate the ways it understood the statute to fulfill its
unique obligation to Indian tribes.!>3 In the years that followed,
however, courts in several states began to limit ICWA’s applica-
tion to cases in which the child had been “a member of an Indian
home or culture.”'5* Some courts rooted this “existing Indian
family” rule in equal protection principles, suggesting that the

148 528 U.S. 495, 514 (2000).

149 United States v. Lara, 541 U.S. 193 (2004).

150 Id. at 209; see also 211-14 (Kennedy, J., concurring). See also Means v.
Navajo Nation, 432 F.3d 924 (9th Cir. 2005).

151 570 U.S. 637, 656 (2013). See also supra notes 118-120 and accompany-
ing text. Looking ahead, Justice Alito’s opinion in Adoptive Couple was joined
by two members of the current Court, Chief Justice Roberts and Justice
Thomas. The dissenters included Justices Sotomayor and Kagan, and four new
Justices will have joined the Court by the time Haaland is argued.

152 See Berger, supra note 25, at 325-29, 332-33.

153 25 U.S.C. § 1901; Mississippi Band, 490 U.S. at 32-37.

154 F.g., Matter of Baby Boy L., 643 P.2d 168, 175 (Kan. 1982), overruled
by In re AJ.S., 204 P.3d 54 (Kan. 2009). Cases are collected in ATwooD, supra
note 24, at 204-09, and Krakoff, supra note 141, at 515 n.142. See also GAINES-
STONER ET AL., supra note 3, at 61-63. The Mississippi Band case, rejecting the
state’s argument that ICWA did not apply, seems clearly inconsistent with this
reading of the law. See In re Bridget R., 49 Cal. Rptr. 2d 507, 521-22 (Ct. App.
1996) cert. denied sub nom. Cindy R. v. James R., 519 U.S. 1060 (1997) (holding
that the ICWA applies even when the Indian child has not lived in an Indian
family).
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statute was only constitutional when applied to children whose
parents had “a significant social, cultural, or political relationship
with an Indian community.”!5>

There are many arguments against the doctrine, not least
that it contradicts the plain language of the statute. Moreover,
the suggestion that cases such as Morton, Fisher, and Antelope
upheld classifications based on a social, cultural, or political sta-
tus of “Indian” rather than on tribal membership seems impossi-
ble to square with the language in those decisions. As scholars
have pointed out, courts taking this approach are imposing their
own views as to whether a parent or child or family is sufficiently
“Indian” to qualify for protection.’>® A majority of states have
now rejected this approach by legislation!>” or judicial opinion.!>8

The broad constitutional challenges pressed in Brackeen re-
flect a longstanding effort by ICWA opponents to overturn the
statute.!>® Plaintiffs’ initial complaint asked the federal district
court to declare the entire statute facially unconstitutional, and

155 See Bridget R., 49 Cal. Rptr. 2d at 527-28. California later enacted a
statute rejecting the exception, see CaL. WELF. & INsT. CopE §§ 170, 224, but
its intermediate appellate courts remain divided. Compare In re Santos Y., 112
Cal Rptr. 2d 692 (Cal. App. 2001) (applying the exception) with In re Vincent
M., 59 Cal. Rptr. 3d 321 (Cal. App. 2007) (rejecting the exception). See also
Goldberg, supra note 146, at 1382-88, 1393.

156 See, e.g., Bridget R., 49 Cal. Rptr. 2d at 515-16. See generally Suzianne
D. Painter-Thorne, One Step Forward, Two Steps Back: How the “Existing In-
dian Family” Exception (Re)imposes Anglo American Legal Values on Ameri-
can Indian Tribes to the Detriment of Cultural Autonomy, 33 Am. INDIAN L.
REev. 329, 371-80 (2009). The 2016 Final Rule provides that states may not con-
sider these factors in determining whether ICWA applies to a proceeding. 25
CF.R. § 23.103.

157 See supra note 112.

158 See, e.g., Adoption of T.A.W., 383 P.3d 492, 505-06 (Wash. 2016). Be-
yond California, where appellate courts are divided, courts in twenty other
states have rejected the doctrine, including Alaska, Arizona, Idaho, Illinois,
Michigan, New Jersey, New York, Oklahoma, Oregon, South Dakota, Utah,
and Washington. See ATwoob, supra note 24, at 204 n.17. Courts in six states
apply the doctrine in some circumstances, including Alabama, Kentucky, Loui-
siana, Missouri, Nevada, and Tennessee. See id. at 204 n.8. See also generally
RESTATEMENT, supra note 1, at § 38 cmt. D.

159 On this litigation campaign see Bethany R. Berger, Savage Equalities,
94 WasH. L. Rev. 583, 625-26 (2019) (listing cases), and Caroline M. Turner,
Note, Implementing and Defending the Indian Child Welfare Act Through Re-
vised State Requirements, 49 CoLum. J. L. & Soc. Pross 501, 514-16 (2016). See
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the trial judge was sympathetic.'®® The en banc Fifth Circuit
Court of Appeals subsequently reversed the lower court and re-
jected these broad claims. A majority of the court concluded that
ICWA was within Congress’s powers in Indian affairs,'¢! and that
the statutory definition of “Indian child,” based on eligibility for
tribal membership, did not violate the equal protection principle
of the Fifth Amendment.!¢2

Plaintiffs in Brackeen and similar cases have urged that clas-
sifications based on tribal membership should be treated as racial
classifications and subjected to strict scrutiny for equal protection
purposes. They point to the fact that tribal membership criteria
typically incorporate a genetic dimension, based on lineal de-
scent from an enrolled member or minimum blood quantum.!¢3
This was also true of the federal statutes considered in Morton
and Antelope, however, and the en banc majority in Brackeen
squarely rejected this argument.’®* As noted there, citizenship
based on descent is a common feature of citizenship laws in many
nations.'%>

The individual plaintiffs in Brackeen also pressed a more fo-
cused equal protection challenge to ICWA'’s placement prefer-
ences.'°® The en banc Fifth Circuit was equally divided on one
aspect of this issue: placement provisions in ICWA that prioritize
placement for Indian children with “other Indian families,” or
“Indian foster homes,” when placement with another member of
the child’s family or tribe is not possible.’®” The Supreme Court
agreed to consider this issue, subject to its determination of the
plaintiffs’ standing to challenge the statute.'®® Under Morton, the

also AtTwoop, supra note 24, at 34-36; Berger, supra note 25, at 353-56;
Krakoff, supra note 141, at 509-17.

160 See Brackeen v. Zinke, 338 F. Supp. 3d 249 (N.D. Tex. 2018).

161 Brackeen, 994 F.3d at 299-316.

162 [d. at 332-45.

163 E.g. Brackeen, 338 F. Supp. 3d at 533-34. See supra notes 145-147 and
accompanying text. See generally ATwoob, supra note 24, at 34-36; Krakoff,
supra note 141, at 509-17.

164 Brackeen, 994 F.3d at 336-40.

165 [d. at 338 n.51.

166 See supra notes 108-111 and accompanying text.

167 These are 25 U.S.C. § 1915(a)(3); 25 U.S.C. § 1915(b)(iii).

168 Compare Brackeen, 994 F.3d at 400-01 (Duncan opinion) with Brack-
een, 994 F.3d at 340-345 (Dennis opinion). Although a substantial majority of
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question is whether these preferences “are rationally related to
legitimate government interests and therefore consistent with
equal protection.”16?

Congress’s determination in 1978 to extend the placement
preferences beyond the child’s particular tribe reflected the arti-
ficial nature of the “tribe” as a construct and the realities of mod-
ern life. As is well known, the list of federally-recognized tribes
often does not map cleanly onto the cultural and language group-
ings of Native people.!7? European explorers and colonists classi-
fied all the indigenous people they encountered as Indians, but
Native communities were highly diverse and did not identify as
part of a single culture or race.!”! While this diversity continues
today, centuries of contact — and a legal regime that regulated
and defined some people as “Indians” and some groups as
“tribes” — also built a stronger sense of shared identity among
Native people, shaped by common experiences such as reserva-
tion life, government-run boarding schools, and mass relocation
to urban areas.!”?

Native communities are not insular, and there are significant
rates of intermarriage among groups, with many families often
having a kind of mixed tribal citizenship. For example, the Santa
Clara Pueblo case involved children with a Navajo father and
Santa Clara mother.73 Reservation communities include many

the en banc court concluded that the individual plaintiffs had standing to bring
this challenge, a number of judges dissented. See Brackeen, 994 F.3d at 267. In
addition, as noted supra note 106, the Court will consider the state plaintiffs’
argument that various requirements in ICWA violate the anticommandeering
doctrine of the Tenth Amendment. A majority of the en banc Fifth Circuit sus-
tained this challenge as to several provisions, and the court was equally divided
with respect to other provisions. Brackeen, 994 F.3d at 268 (explaining the rul-
ing and the lack of precedential effect).

169 Petition for a Writ of Certiorari at 26-30, Haaland v. Brackeen, No. 21-
376 (Sept. 3, 2021), 2021 WL 4080795

170~ See Goldberg, supra note 146, at 1381-82. Carole Goldberg-Ambrose,
Of Native Americans and Tribal Members: The Impact of Law on Indian Group
Life, 28 Law & Soc’y REev. 1123, 1128 (1994), argues that non-Indian law
powerfully shaped the forms of Indian group life including tribes, tribal govern-
ments, and tribal sovereignty, as well as supra- and intertribal coalition and
cooperation.

171 See Goldberg-Ambrose, supra note 170, at 1140.

172 Jd. at 1139-45.

173 See supra notes 47-48 and accompanying text.
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residents who are members of other tribes, and Congress has rec-
ognized this reality in other contexts such as tribal criminal juris-
diction over nonmember Indians.'7#

In Brackeen, the United States argued that ICWA’s place-
ment preferences satisfy the test in Morton, based on the federal
government’s “substantial interests in the welfare of Indian chil-
dren and their parents, the integrity of Indian families, and ‘the
stability and security of Indian tribes,””’17> and its “sound interest
in ‘protect[ing] the best interests of Indian children’ by promot-
ing the placement of those children in settings that are most
likely to foster a connection with their Indian tribes and cul-
ture.”!7¢ It pointed out that that “social, cultural, and political
standards of an Indian community may transcend tribal lines,”
because many tribes that are now treated as separate political
units share a common history and linguistic, cultural, and relig-
ious traditions.'”” Moreover, “because of intermarriage and so-
cial connections among tribal communities, it is not uncommon
for an Indian child to have biological parents who are enrolled in
different tribes.”!78

The United States argued that these factors provide the ra-
tional basis for Congress’s conclusion that the preferences for
placement in “other Indian families” and “Indian foster homes”
would promote an Indian child’s connection to those aspects of
the child’s own tribe.'” Congress could rationally conclude that
placing an Indian child with a member of another tribe would
serve the purposes of the statute because the child “would be
more likely to be surrounded by others — even if not members of
the child’s tribe — who had gone through the process of deciding
whether to maintain a connection to their own tribe and who
personally understood the importance of the decision.”!8 For

174 This includes the 1990 Duro-fix legislation, amending 25 U.S.C.
§ 1301(4). See generally Fletcher, supra note 14, at 537-38.

175 Petition for a Writ of Certiorari at 27, Haaland v. Brackeen, No. 21-376
(Sept. 3, 2021), 2021 WL 4080795 (citing 25 U.S.C. § 1902).

176 Jd.

177 Id. See also Brackeen, 994 F.3d at 345 (Dennis, J.).

178  Petition for a Writ of Certiorari at 27, Haaland v. Brackeen, 2021 WL
4080795.

179 Id. at 27.

180  Jd. at 28.
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their part, the Brackeen plaintiffs relied primarily on the argu-
ment that ICWA was facially unconstitutional.!$!

The tribal defendants and intervenors in the Brackeen litiga-
tion, and the tribes participating as amici, pointed to the history
of abusive state child welfare practices that prompted Congress
to enact ICWA.182 They linked ICWA’s preferences for place-
ment with other Indian families to the role of extended families
addressed in Congressional hearings, and emphasized the ways in
which “[p]lacement with an Indian family, even one affiliated
with a Tribe different from the child’s Tribe,” helps to protect
and preserve the child’s identity as an Indian.!®3 The Tribes also
argued that implementation of ICWA has improved state child
welfare services for Indian families and fostered important tribal-
state cooperation in these cases.'® Notably, this includes the
state of Texas, one of the Brackeen plaintiffs, which submitted
favorable comments during the BIA’s ICWA rulemaking process
and enacted legislation to implement ICWA in 2015 with strong
bipartisan support.'85

Despite the fact that Indiana, Louisiana, and Texas sought to
have ICWA declared unconstitutional, a much larger group of
states supported the federal government and the Tribes.'3¢ The
25 amici states, “home to 86 percent of federally recognized In-
dian Tribes,” described ICWA as a “critical tool for protecting
Indian children and fostering state-tribal collaboration.”'87 Their
brief highlights child welfare agreements between tribes and

181 See Petition for a Writ of Certiorari at 19-24, Texas v. Haaland, No. 21-
378 (Sept. 3, 2021); 2021 WL 4122397; Consolidated Brief in Opposition at 15-
17, Haaland v. Brackeen, No. 21-376 (Dec. 8, 2021); 2021 WL 5983316.

182 See Petition for Writ of Certiorari, Cherokee Nation v. Brackeen, No.
21-377 (Sept. 3, 2021); Brief of 180 Indian Tribes, et al. at 9-15, Cherokee Na-
tion v. Brackeen, No. 21-377 (Oct. 8, 2021) 2021 WL 4817964 (“Tribal Amicus
Brief”).

183  Tribal Amicus Brief, supra note 182, at 17.

184 Jd. at 17-24.

185 [d. at 20-24.

186 See Brief for the States of California et al. as Amici Curiae in Support
of Petitioners, Haaland v. Brackeen, No. 21-376 (Oct. 8, 2021), 2021 WL
4803866 (amicus brief for 25 states and the District of Columbia supporting the
US and Tribal parties) (State Amicus Brief). Ohio has supported the Brackeen
plaintiffs. See Brief of Amicus Curiae State of Ohio Supporting Petitioners,
Texas v. Haaland, No. 21-378 (Oct. 2021) 2021 WL 4594795.

187  State Amicus Brief, supra note 186, at 1-9.
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states including Alaska, Arizona, Minnesota, New Mexico, Utah,
and Washington, expressly authorized by ICWA,!88 as well as
specialized ICWA courts or procedures in Arizona, California,
Montana, and New Mexico. Many of these states have also en-
acted statutes implementing or extending the protections I[CWA
provides.'®® The American Bar Association also supports full im-
plementation of ICWA, and reaffirmed its support after the dis-
trict Court’s ruling in Brackeen.'*®

III. Tribal Nations, States, and Family Law

The Supreme Court has upheld Congress’s power to enact
legislation with special application to Native people and nations
for almost two centuries. Since Morton v. Mancari, the Court has
required as a matter of equal protection that such legislation
must be “tied rationally to the fulfillment of Congress’s unique
obligation toward the Indians.”'! With ICWA, Congress made
the connection between its obligation and the statute explicit, af-
ter extensive hearings to establish the need for legislation. As
recognized by the Fifth Circuit in Brackeen, ICWA clearly satis-
fies the traditional Morton test.

In Haaland v. Brackeen, equal protection analysis combines
with another longstanding doctrine of federal Indian law: the rule
of exclusive federal jurisdiction and preemption of state author-
ity. Here as well, the Court has deferred to Congress, allowing
Congress to define the boundaries of tribal and state authority.'9?
There are clear parallels to international family law, another area
in which important national interests have led Congress to ratify
treaties with other governments and enact implementing legisla-
tion that is binding on states under the Supremacy Clause. Adop-

188 [d. at 7 (citing 25 U.S.C. § 1919(a)).

189 Id. at 8. See also supra note 112 and accompanying text.

190 American Bar Association, Resolution 115C (August 13, 2019), availa-
ble at: https://www.americanbar.org/content/dam/aba/directories/policy/annual-
2019/115c-annual-2019.pdf. See also American Bar Association, Indian Child
Welfare Act Resolution (August 2013) (advocating various measures to increase
state-tribal collaboration and support tribal child protection programs, available
at: https://www.americanbar.org/groups/public_interest/child_law/resources/at-
torneys/indian-child-welfare-act-resolution/.

191 See supra note 13.

192 See CoHEN HANDBOOK, supra note 4, at § 6.01[5].
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tions in state courts must follow the rules of the Intercountry
Adoption Act,'*? and private custody disputes may be subject to
the International Child Abduction Remedies Act.1%*

The intersection of tribal and state authority in family law is
complicated. State courts and legislatures have had to grapple
with a third source of sovereignty, predating the Constitution,
with similarities both to states and foreign nations. The puzzle is
more difficult because conflict of laws principles are premised on
a territorial definition of jurisdiction, and the territorial model
has become increasingly difficult to apply to Native nations in the
United States.!>

Amid this complexity, ICWA has provided an essential
framework for child welfare cases that cross jurisdictional bor-
ders. It has helped build the capacity of tribal courts and social
services agencies, and fostered important collaborations between
states and tribes.!?° There is clearly much more work to be done:
Native American children are still more likely to be in state fos-
ter care systems than non-Native children.!®” Implementation de-
pends on state cooperation, since ICWA has not provided tools
to enforce compliance when a state is determined to resist.!98
Federal resources for family preservation under Title IV-E of the
Social Security Act have been slow to reach tribal nations, which
have depended on states for a share of federal funding for foster

193 International Child Abduction Remedies Act (ICARA), 42 U.S.C.
§§ 9001-9011 (2022) (implementing the Hague Convention on the Civil Aspects
of International Child Abduction).

194 Intercountry Adoption Act, 42 U.S.C. §§ 14901-14954 (2022) (imple-
menting the Hague Convention on Protection of Children and Co-Operation in
Respect of Intercountry Adoption).

195 Modern rulings of the Supreme Court imposed limits on tribal jurisdic-
tion over nonmembers, even within Indian country. See supra notes 64-65.

196 See Le Anne E. Silvey, A Decade of Lessons Learned: Advocacy, Edu-
cation and Practice, in FACING THE FUTURE, supra note 58, at 235 (describing
experience with ICWA in Michigan); Carol L. Tebben, The Constitution, Public
Policy, and Pragmatism, in FAcinG THE FUTURE, supra note 58, at 270, 280-85
(describing ICWA collaboration process in Wisconsin).

197 See Final Rule, supra note 66, at 38, 784.

198 See, e.g., Oglala Sioux Tribe v. Fleming, 904 F.3d 603 (8th Cir. 2018),
cert. denied, 140 S. Ct. 105 (2019) (holding that the abstention doctrine barred
the trial court’s order for injunctive and declaratory relief).
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care and adoption assistance.!®® As these issues are slowly re-
solved, experts have recommended further steps state govern-
ments can take to improve child welfare outcomes for Native
children.200

IV. Conclusion

Families have long been understood as central to the self-
definition of communities, states, and nations. For citizens of tri-
bal nations,?%! subject to the jurisdiction of the United States,
due process and equal protection principles support the same
right to bring family disputes to courts in their communities that
other Americans enjoy. As the Supreme Court has recognized,
access to courts is especially important in family law.292 Fairness
to tribal litigants also requires a significant level of comity and
respect in family cases, analogous to the full faith and credit ex-
tended in interstate cases. Recognition of personal status has had
a high priority in the conflict of laws generally,?°3 and specifically
with respect to Native communities.24

With the Indian Child Welfare Act, Congress gave shape
and reality to these principles, reversing a century of federal poli-
cies that undermined Indian families and tribal self-determina-
tion. States were part of the problem that Congress identified,
and ICWA has prompted greater collaboration and respect for
tribal courts and governments. Despite the opposition of a hand-
ful of states, a far larger number have voiced their strong support

199 See B.J. Jones, Differing Concepts of “Permanency”: The Adoption and
Safe Families Act and the Indian Child Welfare Act, in FACING THE FUTURE,
supra note 58, at 127. Provisions for direct funding of tribal IV-E programs
were first enacted in the Fostering Connections to Success and Increasing
Adoptions Act of 2008, P.L. 110-351 (Oct. 7, 2008).

200 See, e.g., ATWOOD, supra note 24, at ch. 6 (discussing alternative mod-
els of ASFA permanency); Courtney Lewis, Pathways to Permanency: Enact a
State Statute Formally Recognizing Indian Custodianship as an Approved Path
to Ending a Child in Need of Aid Case, 36 ALaska L. Rev. 23 (2019).

201 See supra note 21.

202 E.g. Boddie v. Connecticut, 401 U.S. 371 (1971); M.L.B. v. S.LJ., 519
U.S. 102 (1996).

203 See Hilton v. Guyot, 159 U.S. 113, 167 (1895) (discussing judgments
affecting the status of persons).

204 See supra notes 50-54.
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for ICWA in Haaland v. Brackeen.?*> The challenge on equal
protection grounds flies in the face of settled doctrine upholding
federal legislation that fulfills Congress’s obligations to tribal
nations.

Beyond ICWA, there are important unanswered questions
for tribes, states, and the lawyers who work with families that
cross borders of geography and membership. States and tribes
have opportunities to foster pragmatic solutions and good work-
ing relationships in other areas of family law, including child cus-
tody, child support, divorce, and domestic violence.?°¢ Congress
and the Supreme Court share responsibility for the convoluted
jurisdictional rules that complicate these cases, which have as-
sumed either a complete separation between Indian and non-In-
dian people or the assimilation and disappearance of Native
communities. In a world with strong tribal nations and more fluid
boundaries between states and tribes, the path forward depends
on comity and cooperation.

205 See supra notes 186-189 and accompanying text.
206 See supra notes 73- 89 and accompanying text.
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